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In the District Court of the United States for the

Soutliern District of California, Central Division

No. 14,612-WB

METROPOLITAN FINANCE CORPORATION
OF CALIFORNIA, a Corporation,

Plaintiif,

vs.

CLIFTON C. PIERCE, EILEEN E. PIERCE,
JOHN DOE, JANE DOE and RICHARD
ROE CORPORATION, a Corporation,

Defendants.

COMPLAINT

(Breach of Contract and Money Had
and Received)

Comes now plaintiff and complains of the de-

fendants and for cause of action alleges:

I.

That plaintiff is a corporation incorporated un-

der the laws of the State of Delaware. That the

defendants are citizens of the State of California,

and that there is thus a diversity of citizenship

between plaintiff and defendants.

II.

That the matter in controversy exceeds, exclusive

of interest and costs, the sum of Three Thousand

($3,000.00) Dollars, to wit, the sum of Three Thou-



4 Metropolitan Finance Corp.

sand Four Hundred Sixteen and 66/100 ($3,416.66)

Dollars.

III.

That the defendants John Doe, Jane Doe and

Richard Roe Corporation, a corporation, are sued

herein under fictitious names, their true names be-

ing at this time unknown, and plaintiff prays that

when their true names are affirmed that it may have

leave of court to amend this complaint to insert

said true names [2*] in place and stead of said

fictitious names.

IV.

That on or about the 5th day of January, 1952,

the defendants in writing accepted an offer of the

plaintiff dated December 28, 1951, for the sale and

exchange of certain real and personal property.

That said agreement iiichided the transfer from

defendants to plaintiff of certain water, water

rights, ditches, ditch rights, ditch shares, ranch

rights, pasture rights and all rights of every kind

and nature appurtenant to, appertaining to or at-

taching to the real property then belonging to de-

fendants, and which said defendants exchanged

pursuant to the contract and transfer to this plain-

tiff. That among the appurtenant rights being

transferred with said real property from defend-

ants to plaintiff were One Thousand One Hundred

Twenty-one and 3/9 (1,1213/9) shares of the Old

Channel Ditch Company stock and Two Thousand

Eight Hundred Fifty-six (2,856) shares of Young

Ditch Company stock.

*Page numbering appearing at foot of page of original Certified

Transcript of Record.
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It was further provided in said agreement that

all expenses affecting said property being trans-

ferred from defendants to plaintiff should be pro-

rated as of the date the exchange was completed

and consummated, which was defined as the closing

date of the escrow.

V.

That on or about the 7th day of January, 1952,

the plaintiff and defendants executed escrow in-

structions to the California Bank, Beverly Hills

Office, Beverly Hills, California, for the purpose of

consummating the said agreement and, among other

things, it was provided in said escrow instructions

that the said instructions were not in any way to be

construed to alter, supersede, cancel or change the

previous agreement of the parties heretofore re-

ferred to. That said escrow was completed and

closed, and the documents transferring title of vari-

ous properties therein exchanged were recorded on

April 9, 1952.

VI.

That on or about the 27th day of March, 1952, at

a special meeting of the board of directors of the

Young Ditch Company, a corporation, an assess-

ment of One ($1.00) Dollar per share was levied

on the outstanding capital stock of said corporation.

Notice of assessment was thereafter sent to stock-

holders of said corporation under date of March 27.

1952, specifying that any stock upon which the [3]

assessment remained unpaid on May 15, 1952, would

be delinquent and advertised for sale at public auc-

tion, and would be sold to pay any delinquent as-
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sessment together with any cost of advertising or

expenses of sale.

That the assessment on the shares of the Young
Ditch Company stock, a corporation, transferred

from the defendants to the plaintiff pursuant to

the agreement heretofore described, amounted to

the sum of Two Thousand Eight Hundred Fifty-

six and no/100 ($2,856.00) Dollars, being One

($1.00) Dollar per share for the Two Thousand

Eight Hundred Fifty-six and no/100 (2,856) shares

of said stock.

VII.

That on or about the 7th day of April, 1952, at a

meeting of the board of directors of the Old Chan-

nel Ditch Company, a corporation, an assessment

of fifty (50) cents per share was levied upon the

outstanding capital stock of the said corporation.

Notice of assessment was thereafter sent to stock-

holders of said corporation under date of April 10,

1952, specifying that any stock upon which the

assessment remained unpaid on May 15, 1952, would

be delinquent and advertised for sale at public auc-

tion and would be sold to pay any delinquent assess-

ment together with any costs of advertising or ex-

penses of sale.

That the assessment on the shares of stock of the

Old Channel Ditch Company, a corporation, trans-

ferred from the defendants to the plaintiff pursuant

to the agreement heretofore described amounted to

the sum of Five Hundred Sixty and 66/100

($560.66) Dollars, being Fifty (50) cents per share
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for the One Thousand One Hundred Twenty-one

and 3/9 (1,121-3/9) shares of said stock.

VIII.

That on or about the 14th day of April, 1952,

plaintiff in writing notified the defendant Clifton C.

Pierce of the assessment theretofore made by the

Young Ditch Company in the sum of Two Thousand

Eight Hundred Fifty-six and no/100 ($2,856.00)

Dollars, and demanded of said defendants that they

remit to plaintiff the sum of Two Thousand Eight

Hundred Fifty-six and no/100 ($2,856.00) Dollars

in order that the said plaintiff could pay assessment

theretofore levied by the said Young Ditch Com-

pany and release said stock of the lien placed upon

it by reason of said assessment. That on or about the

16th day of April, 1952, plaintiff, having received

no reply to its demand upon the defendants that

they pay the said [4] assessment of the Young Ditch

Company in order not to become delinquent in the

payment of said stock and in order not to have such

stock sold at public auction and thus lose said ap-

purtenant stock, paid to the said Young Ditch Com-

pany the sum of Two Thousand Eight Hundred

Fifty-six and no/100 ($2,856.00) Dollars in payment

of said assessment.

IX.

That on or about the 29th day of April, 1952,

plaintiff in writing notified the said Clifton C.

Pierce of the assessment theretofore made by the

Old Channel Ditch Company in the sum of Five
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Hundred Sixty and 66/100 ($560.66) Dollars and

demanded of said defendants that they remit to the

plaintiff the sum of Five Hundred Sixty and 66/100

($560.66) Dollars together with the sum of Two
Thousand Eight Hundred Fifty-six and no/100 ($2,-

856.00) Dollars, being the assessment of the Young

Ditch Company stock, in order that said plaintiff

might pay said assessments and release said stock

of the lien placed upon the said stock by reason of

said assessments. That on or about the 1st day of

May, 1952, plaintiff having received no reply to its

demand upon the defendants that they pay the said

assessments of the Old Channel Ditch Company, in

order not to become delinquent in the payment of

said stock and in order not to have such stock sold

at public auction and thus lose said appurtenant

stock, paid to the Old Channel Ditch Company the

sum of Five Hundred Sixty and 66/100 ($560.66)

Dollars in payment of said assessment.

X.

That on or about the 12th day of June, 1952, and

again on or about the 25th day of July, 1952, the

plaintiff in writing demanded of the said defend-

ants that they pay to the plaintiff the sum of Three

Thousand Four Hundred Sixteen and 66/100 ($3,-

416.66) Dollars, being the total of the two assess-

ments theretofore levied and paid by the said plain-

tiff in order to free the stock transferred to the

plaintiff from the defendants pursuant to their writ-

ten agreement of January 5, 1952.
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XL
That said defendants have failed, neglected and

refused to pay the said sum of Three Thousand

Four Hundred Sixteen and 66/100 ($3,416.66) Dol-

lars, or any part thereof, and there is now due,

owing and unj)aid to the plaintiff the said sum of

Three Thousand Four Hundred Sixteen and 66/100

($3,416.66) Dollars from the said [5] defendants.

For a Second, Separate and Distinct

Cause of Action, Plaintiff Alleges

I.

That paragraphs I, II and III of its first cause of

action are incorporated herein by reference as

though set forth in full.

II.

That the defendants owe plaintiff the sum of

Three Thousand Four Hundred Sixteen and 66/100

($3,416.66) Dollars for moneys had and received

from the said plaintiff in the amount of Two Thou-

sand Eight Hundred Fifty-six and no/100 ($2,-

856.00) Dollars on or about the 16th day of April,

1952, and the sum of Five Hundred Sixty and

66/100 ($560.66) Dollars on or about the 1st day of

May, 1952.

III.

That although demand has been made of the de-

fendants by the plaintiff for the said sum of Three

Thousand Four Hundred SLxteen and 66/100 ($3,-

416.66) Dollars, the defendants have failed, neg-

lected and refused to pay the said sum of Three
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Thousand Four Hundred Sixteen and 66/100 ($3,-

416.66) Dollars, or any part thereof, and there is

now due, owing and unpaid from said defendants to

the plaintiff the siun of Three Thousand Four Hun-

dred Sixteen and 66/100 ($3,416.66) Dollars.

Wherefore, plaintiff prays judgment against the

defendants, and each of them, for the sura of Three

Thousand Four Hundred Sixteen and 66/100 ($3,-

416.66) Dollars together with interest thereon from

the 1st day of May, 1952, for costs of suit incurred

herein, for such other and further relief as may be

proper in the premises.

MACFARLANE, SCHAEFER &

HAUN,

RAYMOND V. HAUN,

HENRY SCHAEFER, JR.,

E. J. CALDECOTT,

By /s/ E. J. CALDECOTT,
Attorneys for Plaintiff.

[Endorsed] : Filed October 16, 1952. [6]

[Title of District Court and Cause.]

ANSWER TO COMPLAINT

Come Now, defendants, Clifton C. Pierce and

Eileen E. Pierce, separating themselves from their

co-defendants herein, and answering for themselves

alone, admit, deny, and allege as follows

:
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I.

Answering paragraph II of plaintiff's allogod

first cause of action, these answering defendants

have no information or belief on the subject suffi-

cient to enable them to answer and placing their

denial upon said ground denies generally and spe-

cifically each and every allegation in said paragraph

contained.

II.

Answering paragraph IV of plaintiff's alleged

first cause of action, these answering defendants

have no information or belief on the subject suffi-

cient to enable them to answer those allegations

contained in lines 14 to 17, inclusive, of said para-

graph [7] and placing their denial on said ground

deny generally and specifically each and every al-

legation contained in said portion of said para-

graph.

III.

Answering paragraph V of the alleged first cause

of action these answering defendants allege that it

was further provided in said escrow instructions

executed by the parties, among other things, that

the property involved was to be transferred sub-

ject to all taxes and assessments levied or assessed

subsequent to the date of said instructions.

IV.

Answering paragraphs VI and VII of the alleged

first cause of action these answering defendants

have no information or belief on the subject suffi-

cient to enable them to answer the allegations con-
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tained in said paragraphs, and placing their denial

upon said ground deny generally and specifically

each and every allegation in said paragraphs con-

tained.

V.

Answering paragraph VIII of plaintiff's alleged

first cause of action these answering defendants

admit that plaintiff demanded of defendants that

they remit to plaintiff the sum of $2,856.00 ; further

answering, these defendants have no information or

belief sufficient to enable them to answer as to

whether or not plaintiff paid the said assessment of

the Young Ditch Company, and placing their denial

upon such information and belief deny said allega-

tion and except as otherwise admitted herein deny

generally and specifically each and every other al-

legation contained in said paragraph.

VI.

Answering paragraph IX of the alleged first

cause of action, these answering defendants admit

that plaintiff demanded of the defendants that they

remit to the plaintiff the sum of [8] $560.66 to-

gether with the sum of $2,856.00; further answer-

ing, these defendants have no information or belief

sufficient to ena])le them to answer as to whether or

not plaintiff paid the said assessment of the Old

Channel Ditch Company and placing their denial

upon such information and belief deny said alle-

gation and except as otherwise admitted herein

deny generally and specifically each and every

other allegation in said paragraph contained.
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VII.

Answering paragraph X of the alleged first cause

of action, these answering defendants admit that

plaintiff demanded of them that they pay to plain-

tiif said amount. Further answering the said para-

graph, save and except as expressly admitted herein,

these answering defendants deny generally and

specifically each and every allegation in said para-

graph contained.

VIII.

Answering paragraph XI of the alleged first

cause of action these answering defendants admit

that they have failed and refused to pay the said

sum of $3,416.66 or any part thereof. Further an-

swering the said paragraph, save and except as ex-

pressly admitted herein, these answering defend-

ants deny generally and specifically each and every

allegation in said paragraph contained; and par-

ticularly and expressly do they deny that there is

now due, owing or unpaid to plaintiff from these

answering defendants the sum of $3,416.66 or any

other sum or sums whatsoever, or at all.

For Answer to the Alleged Second Cause of Action

in Said Complaint, These Answering Defend-

ants Admit, Deny and Allege as Follows:

I.

Answering paragraph I thereof these answering

defendants refer to each, every and all of their

answers to paragraphs I, II, and III of the alleged

first cause of action contained in the complaint and
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by reference thereto incorporate the same [9]

herein in the same manner and with like force and

effect as if the same were fully set forth herein

verbatim.

II.

Answering paragraph II thereof these answering

defendants deny generally and specifically each and

every allegation in said paragraph contained, and

the whole thereof; and particularly and expressly

do they deny that these answering defendants owe

to plaintiff the sum of $3,416.66 or the sum of

$560.66 or any other sum or sums whatsoever, or

otherwise, or at all.

III.

Answering paragraph III thereof, these answer-

ing defendants admit a demand by plaintiff and

admit that they have failed and refused to pay

said sum of money or any part thereof. Further

answering the said paragraph, save and except as

expressly admitted herein, these answering defend-

ants deny generally and specifically each and every

allegation in said paragraph contained; and par-

ticularly and expressly do they deny that there is

now due, owing or unpaid the sum of $3,416.66

from defendants to plaintiff or any other sum or

sums whatsoever, or otherwise, or at all.

Wherefore, having fully answered, these answer-

ing defendants pray that plaintiff take nothing by

reason of its complaint herein and that these an-

swering defendants be hence dismissed with their

costs of suit incurred herein and for such other
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and further relief as to the court may seem meet

and proper m the premises.

/s/ JOSEPH D. FLAUM,
Attorney for Answering

Defendants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed December 15, 1952. [10]

[Title of District Court and Cause.]

STIPULATION OF FACT

It Is Hereby Stipulated by and between the

parties hereto, by their respective attorneys:

(1) That on or about January 5, 1952, the de-

fendants in writing accepted an offer of the plain-

tiff dated December 28, 1951, for the sale and ex-

change of certain real and personal property. A
true copy of said offer and acceptance (lacking

certain exhibits attached thereto, but irrelevant to

this litigation) is attached hereto, entitled "Ex-

change agreement" and marked Exhibit "A."

(2) On or about January 7, 1952, the parties

hereto executed escrow instructions to the Califor-

nia Bank, Beverly Hills Office, Beverly Hills, Cali-

fornia, for the purpose of consummating the said

sale and exchange. A true copy of said escrow

instructions is attached hereto marked Exhibit

"B." [12]



16 Metropolitan Finance Corp.

(3) Said escrow was completed and closed, and

the documents transferring title of the various

properties therein exchanged were recorded on

April 9, 1952.

(4) The allegations of paragraphs I, II, VI,

VII, VIII, IX and X of the complaint are true.

(5) The funds obtained by the Old Channel

Ditch Company and the Young Ditch Company as

a result of the assessments referred to in para-

graphs VI through X of the complaint were used

by said companies to pay for the removal of certain

willow trees and debris, and otherwise to clean out

ditches and water chaimels for the benefit of the

Nevada property which was the subject of said

escrow, and for the other properties to which stock

in said ditch companies was appurtenant. Assess-

ments for this purpose are made by said companies

at irregular intervals, generally not less than three

years nor more than five years apart; but for the

purposes of this litigation it is hereby stipulated

that said assessments shall be considered to be

made every four years.

(^b) This tStipulation of i^'act is solely for the

purpose of agreeing as to the existence of the

tact, and each party reserves the right, on any

trial of the action or in any motion or other pro-

ceeding before the Court, to object to any such

evidence on any legal ground therefor and to argue

the materiality as well as the weight to be given

any such evidence in any such trial motion or pro-

ceeding before the Court.
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Dated: February 20, 1953.

MACFARLANE, SCHAEFER &
HAUN,

By /s/ E. J. CALDECOTT,
Attorneys foi' Plaintiff.

JOSEPH D. FLAUM,

WALTER L. BRUINGTON and

WALTER L. M. LORIMER,

By /s/ WALTER L. M. LORIMER,
Attorneys for Defendants. [13]

EXHIBIT A

Exchange Agreement

This Exchange Agreement Witnesseth:

That the imdersigned Metropolitan Finance Cor-

poration of California, of Pacific Palisades, County

of Los Angeles, State of California, hereinafter

called the First Party, hereby offers to exchange

the following described real and personal property

situated in the County of Los Angeles, State oP

California, to wit

:

Item 1—That certain parcel of income residential

real property consisting of lot and four-flat

building situated on Beverly Glen Blvd., be-

tween Tennessee Street and Olympic Blvd.,

and lesjallv described as:
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Lot 4 in Block 16 of Tract No. 7260, in the City of

Los Angeles, County of Los Angeles, State of Cali-

fornia, as per map recorded in Book 78, Pages 64

and 65 of Maps, in the office of the County Recorder

of said County.

On the above-described property there exists a

current indebtedness in the amount of $12,-

979.24 payable $160 per month including inter-

est at the rate of 5% per annum, until paid,

and evidenced by a First Deed of Trust held

by the Western Federal Savings & Loan Asso-

ciation, said encumbrance to be assumed by

Second Parties. This loan can be paid in full

on any payment date by paying three months'

interest on the balance due at that time. Said

Item 1 property is being offered on a basis of

$26,500.

Item 2—That certain parcel of residential real

property consisting of two and a fraction lots

and dwelling house situated at 15000 La Cum-

bre Drive, Pacific Palisades, and legally de-

scribed as:

Parcel 1: Lots 13 and 14 in Block 4 of Tract

9377, in the City of Los Angeles, as per map re-

corded in Book 129, Pages 3 to 7 of Maps, in the

office of the county recorder of said county.

Parcel 2 : That portion of Lot 12 in Block 4 of

said Tract 9377, described as follows:

Beginning at the most easterly corner of Lot 14

in said Block 4; thence South 7° 49' 48" East 135.36
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feet, more or less, to a point in the curved South-

erly line of said Lot 12, distant Westerly thereon

25 feet from the Southeasterly corner thereof;

thence Westerly along said Southerly line 75 feet

to the Southwesterly corner of said Lot 12; thence

North 14° 37' 50" West along the Westerly line of

said Lot 12, for a distance of 110 feet to the most

Westerly corner thereof; thence North 62° 57' 30''

East along the Northerly line of said Lot 12, for

a distance of 85 feet to the point of l)eginning.

The above described Item 2 property is to be de-

livered free and clear of all encumbrances except

those [14] specified herein. Said Item 2 property

is being offered on a basis of $68,500. Both above

described Item 1 and Item 2 properties are subject

to all restrictions, taxes, reservations, easements,

rights, rights-of-way, conditions and covenants of

record, if any.

Item 3—Those certain items of personal property

consisting of furniture^, furnishings, rugs, car-

pets, drapes and other household eifects, equip-

ment, etc., as shown on an inventory list at-

tached hereto and made a part hereof, and

designated as Exhibit "A." Said personal

property to be delivered free and clear of all

encumbrances. Said Item 3 personal property

is being offered on a basis of $16,000.

Item 4—In addition to its real and personal prop-

perty hereinbefore described. First Party

agrees to deposit into hereinafter named escrow

within its time period the sum of $12,979.24 in
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cash, or less if payments have been made on

account of principal of the note described

under Item 1, said sum to be paid to the Sec-

ond Parties under the terms and conditions

set forth herein,

for the real and personal property owned by Clif-

ton C. Pierce and Eileen E. Pierce, husband and

wife, of the County of San Diego, State of Cali-

fornia, hereinafter and hereinbefore called the Sec-

ond Parties, situated in the Counties of Pershing

and Lander, State of Nevada, to wit.

Item 1—That certain parcel of ranch real property

consisting of 1,999.07 acres of land, more or

less, together with and including all the im-

provements thereon, situated about two and

one half miles North of the City of Lovelock,

Nevada and legally described as:

Township 27 North, Range 31 East, M.D.M.

Section 3: All.

Section 4: SE14; Lots 1 and 2.

Section 10: Fractional part of the N14, and

that portion of the SW14 of said

section lying North of the Old

Channel Ditch.

Township 28 North, Range 31 East, M.D.M.

Section 26: Ei/o of EiA.

Section 33: EI/2 of NEi^; SEI4.

Section 34: All.

Subject To all existing reservations, covenants.
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taxes, conditions, easements, restrictions, rights-of-

way of record, if any.

On the above-described property (Pierce's Item

1) there exists the following encumbrances: (1)

An indebtedness in the amount of $50,000 payable

$2,500 per year plus interest at the rate of four and

one half per cent per annum, until paid, and evi-

denced by a First Deed of [15] [Trust held by the

Pi'udential Insurance Company of America; (2)

There is also another existing indebtedness in the

amount of apjn^oximately $42,000, payable $10,000

on or before November 1st, 1952, and the remaining

$32,000 payable on or before April 1st, 1955, and

drawing interest at the rate of ^% (five per cent)

per annum (interest payable semi-annually) and is

to be evidenced by a Second Deed of Trust. Both

of the above-named encumbrances are to be as-

sumed by the First Party.]

[The foregoing bracketed matter appeared

as an alteration on the original. (Stamped:

Metropolitan Finance Corporation of Calif.,

/s/ E. S. Shipp. Initialed: H.O.M., C.C.P. and

E.E.P.)]

Item 2—Those certain items of personal property

consisting of tractors, trucks, farm machinery,

equipment, hay, household furnishings and

equipment, etc., as shown on an inventory list

attached hereto and made a part hereof and

designated as Exhibit "B." Said personal

property to be delivered free and clear of all

encumbrances.
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[Item 3—Second Parties agree to deliver, transfer

and convey all water, water rights, ditches,

ditch rights, ditch shares, range rights, pasture

rights, and all rights of every kind and nature

appurtenant to, appertaining to, or attaching

to their said real property. These rights in-

clude 1121.3/9ths shares of Old Channel Ditch

Co. stock and 2856 shares of Young Ditch Co.

stock. Second Parties warrant that 1269 acres

of their said real property are included in the

Pershing County Water Conservation District

which are entitled to, per acre three and two-

thirds acre feet of water per annum, if that

amount of water is in the Rye Patch Reservoir.

First Party shall have fifteen days from the

opening date of said escrow to ascertain

whether the figures in this paragraph are cor-

rect and if they are found to be correct, then

this contract and the said escrow agreement

are deemed to be valid and binding on all

parties hereto. In the event these said figures

are not correct, then First Party has the right

to withdraw from this contract and the said

escrow agreement with no liability on his part.

Second Parties agree to transfer and convey

all oil, gas, hydrocarbon and mineral rights,

if any, owned by them, and the deed of con-

veyance shall so recite. All of said items of

Second Parties are being considered on a basis

of $203,000, including the amounts of indebted-

ness thereon.]

[The foregoing bracketed matter appeared
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as an alteration on the original. (Stamped:

Metropolitan Finance Corporation of Calif.,

/s/ E. S. Shipp. Initialed: H.O.M., C.C.P. and

E.E.P.)]

The parties hereto shall supply policies of title

insurance issued by reliable title companies for

their respective properties described herein within

sixty days from the date of opening of said escrow

showing the titles to said properties to be merchant-

able and free from encumbrances except taxes and

the encumbrances herein mentioned, and the here-

inafter named agent is authorized to procure and

deliver said evidences of title on behalf of all or

any of the Parties hereto. Each party shall pay

for the evidence of title to the property to be trans-

ferred and conveyed by them and the necessary

U.S.I.R. stamps on deeds executed by them respec-

tively. Each party hereto shall execute and deliver

into said escrow all instruments in writing neces-

sary to transfer and convey the titles to said prop-

erties and complete and consummate^ this exchange.

In the event errors appear in the titles to either

or any of said properties, then this agreement shall

be extended for a reasonable time, but not exceed-

ing thirty days, that the same may be corrected.

In the event any error cannot be corrected within

said time this agreement shall be null and void, un-

less the title to the property affected is accepted

subject thereto.

All taxes for the current fiscal year ending June

30th following this date on the California i)roper-
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ties, and [16] the taxes for the year ending De-

cember 31st, 1952, on the Nevada property, and

the insurance, rents and other expenses affecting

said properties shall be prorated as of the date this

exchange is completed and consummated, which

shall be the closing date of said escrow. Any act

required to be done may be extended not longer

than thirty days by the hereinafter named agent.

First Party is making this offer to exchange real

and personal property subject to the acceptance of

same by Second Parties within ten (10) days from

date hereof.

In the event this offer to exchange real and per-

sonal property is accepted by the Second Parties

within ten (10) days from date hereof, all parties

hereto agree to open, within fifteen days thereafter

(if not rescinded as before provided), an escrov;

for the handling of this transaction with the Bev-

erly Hills, California, branch of the California

Bank, with appropriate instructions to the said

escrow holder to proceed to complete and consum-

mate this exchange in accordance with the terms

and conditions set forth herein.

First Party is to have the use of the large Bu-

tane-equipped tractor and the large Carry-all,

which pieces of equipment are now on the property

of the Second Parties, at no charge, for the pur-

pose of carrying on the land leveling and other

work needed on the Nevada property, during the

Calendar year of 1952. First Party agrees to turn

over th(» said equipment at the end of the said year
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in as good condition as it is on the closing date of

said escrow.

Harley Moore, licensed real estate broker of Bev-

erly Hills, California, and Reno, Nevada, is hereby

autliorized to act as agent for all parties hereto

and may accept commission therefrom and should

this offer be accepted by the Second Parties under

the terms and conditions hereof, the undersigned

agrees to pay said agent the sum of $2,500 commis-

sion for services rendered, said sum to become due

and payable upon the closing of said escrow, and

the said escrow^ instructions shall so recite. Should

the above-named agent co-operate with another agent

or other agents in this exchange, the undersigned

agrees that the commission herein provided to be

paid may be divided by them in any manner satis-

factory to them.

Dated December 28, 1951.

METROPOLITAN FINANCE CORPORATION
OF CALIFORNIA,

By /s/ E. S. SHIPP. [17]
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Acceptance

The foregoing offer is hereby accepted upon the

terms and conditions stated and the undersigned,

hereinbefore called the Second Parties, agree to

pay Harley Moore, licensed real estate broker of

Beverly Hills, California, and Reno, Nevada, the

sum of $7,500 commission for services rendered,

said siun to become due and payable upon the clos-

ing of said escrow, and the said escrow instructions

shall so recite. The undersigned further agree that

should the above-named agent cooperate with an-

other agent or other agents in this exchange, that

the commission herein provided to be paid may be

divided by said agents in any manner satisfactory

to them.

Dated January 5, 1952.

/s/ CLIFTON C. PIERCE,

/s/ EILEEN E. PIERCE. [18]

I
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Parcel 1 : Lot 4 in Block 16 of Tract No. 7260,

in the Cit}^ of Los Angeles, County of Los Angeles,

State of California, as per map recorded in Book

78, Pages 64 and 65 of Maps, in the office of the

Coiint}^ Recorder of said County.

Parcel II: Lots 13 and 14 in Block 4 of Tract

9377, in the City of Los Angeles, as per map re-

corded in Book 129, Pages 3 to 7 of Maps, in the

office of the county recorder of said county.

Parcel III: That portion of Lot 12 in Block 4

of said Tract 9377, described as follows

:

Beginning at the most easterly corner of Lot 14

in said Block 4; thence South 7° 49' 48'' East 135.36

feet, more or less, to a point in the curved South-

erl}' line of said Lot 12, distant Westerly thereon

25 feet from the Southeasterly corner thereof;

thence Westerly along said Southerly line 75 feet

to the Southwesterly corner of said Lot 12; thence

North 14° 37' 50" West along the Westerly line of

said Lot 12, for a distance of 110 feet to the most

Westerly comer thereof; thence North 62° 57' 30"

East along the Northerly line of said Lot 12, foi^

a distance of 85 feet to the point of beginning.
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That certain parcel of ranch real property con-

sisting of 1,999.07 acres of land, more or less, to-

gether ^vith and including all the improvements

thereon, situated about two and one half miles

North of the City of Lovelock, Nevada, and legally

described as:

Township 27 North, Range 31 East, M.D.M.

Section 3: xVll.

Section 4: SE14; Lots 1 and 2.

Section 10 : Fractional part of the NI/2? and that

portion of the SWi/4 of said sec-

tion lying North of the Old Chan-

nel Ditch.

Township 28 North, Range 31 East, M.D.M.

Section 26: Ei/g of EI/2.

Section 33: £1/2 of NE14; SEI4.

Section 34: All.
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ALL PARTIES AFFECrED THERF-DY. In the event condininK demanf'i are made or nwi(e» aerved upon you with retpect to ibl) eKrow, the partlea hereto exprewlr
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liabilities of^ any kiiid or nature which, in good faith, rou mav incur or mstaln In connecdoo with, or arising out of this
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TO BY EACH OF THE UNUERSH;NtD.

/.

^ui
V^.'.4^.--

. 3?0^:i_N^:/^--r-^ __

-L
(SgnilDfe) (Addre

Bntersed: Filed March 2, 1953.
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[Title of District Court and Cause.]

ADDITIONAL STIPULATION OF FACT
ON SUBMISSION OF CAUSE

Jt Is Hereby Stipulated by and between the

parties hereto, by tlieir respective attorneys:

(1) That PlaintiH' is a corporation organized

under the laws of the State of Delaware, and that

Defendants are citizens of the State of California.

(2) Tliat the niattei* in controversy is in the

amount of $3,416.66.

(3) That on or about January 5, 1952, the

Defendants, in writing, accepted an offer of the

Plaintiff, dated December 28, 1951, for the sale and

exchange of certain real and personal property. A
copy of said offer and acceptance, lacking irrelevant

exhibits, was filed with the Court as Exhibit A to

a previous Stipulation of Fact filed on or about

February 20, 1953, and by this reference thei'eto is

made a part hereof.

(4) That on or about January 7, 1952, the par-

ties hereto executed escrow instructions to the

California Bank, Beverly Hills Office, Beverly

Hills, California, for the purpose of consummating

the said sale and exchange. A [23] copy of said

escrow instructions was attached as Exhibit B to

the said Stipulation of Fact filed on or about Feb-

ruary 20, 1953, and by this reference thereto is

made a part hereof.

(5) Said escrow was completed and closed, and
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the documents transferring title of the various

properties therein exchanged were recorded on

April 9, 1952.

(6) 2,856 shares of Young Ditch Company, a

corporation, were exchane^ed by the Defendants pur-

suant to the contract and transfer to the Phxintiff.

That on or about the 27th day of March, 1952, at a

special meeting of the Board of Directors of Young

Ditch Company, a corporation, an assessment of $1

per share was levied on the outstanding capital stock

of said corporation. Notice of assessment was there-

after sent to stockholders of said corporation under

date of March 27, 1952, specifying that any stock

upon which the assessment remained unpaid on May
15, 1952, would be delinciuent and advertised for

sale at public auction, and would be sold to pay any

delinquent assessment together with any cost of

advertising or expenses of sale.

That the assessment on the shares of Young Ditch

Company stock, a corporation, transferred from the

Defendants to the Plaintiff pursuant to the said

agreement amounted to the sum of $2,856, being $1

per share for the said 2,856 shares.

(7) That also transferred from the Defendants

to Plaintiff pursuant to the contract were 1,121 3/9

shares in Old Channel Ditch Company, a corpora-

tion.

(8) That on or about the 7th day of April, 1952,

at a meeting of the Board of Directors of the Old

Channel Ditch Company, a corporation, an assess-

ment of fifty (50) cents per share was levied upon
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the outstanding capital stock of the said corpora-

tion. Notice of assessment was thereafter sent to

stockliolders of said corporation under date of April

10, 1952, specifying that any stock upon which the

assessment remained unpaid on May 15, 1952, would

})e delinquent and advertised for sale at ])ublic

auction and would ])e sold to pay any delinquent

assessment together with any costs of advertising

01" expenses of sale.

That the assessment on the shares of stock of the

Old Channel Ditch Company, a corporation, trans-

ferred from the Defendants to the Plaintiff pur-

suant to the [24] agreement heretofore described

amounted to the sum of $560.66, lieing fifty (50)

cents per share for the 1,121 3/9 shares of said

stock.

(9) That on or about the 14tli day of April,

1952, Plaintiff in writing notified the Defendant

Clifton C. Pierce of the assessment theretofore

made by the Young Ditch Company in the sum of

$2,856, and demanded of said Defendants that they

remit to Plaintiff the sum of $2,856 in order that

the said Plaintiff' could pay said assessment there-

tofore levied by the said Young Ditch Company and

release said stock of the lien placed upon it by

reason of said assessment. That on or about the

16th day of April, 1952, Plaintiff", having received

no reply to its demand upon the Defendants that

they pay the said assessment of the Young Ditch

Company in order not to have such stock sold at
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public auction and thus lose said appurtenant stock,

paid to the said Young Ditch Company the sum of

$2,856 in payment of said assessment.

(10) That on or about the 29th day of April,

1952, Plaintiff in writing notified the said Clifton

C. Pierce of the assessment theretofore made by

the Old Channel Ditch Company in the sum of

$560.66 and demanded of said Defendants that they

remit to the Plaintiff the sum of $560.66 together

with the sum of $2,856, being the assessment of the

Young Ditch Company stock, in order that said

Plaintiff might pay said assessments and release

said stock of the lien placed upon the said stock by

reason of said assessments. That on or about the

1st day of May, 1952, Plaintiff', having received no

reply to its demand upon the Defendants that they

pay the said assessments of the Old Channel Ditch

Company, in order not to become delinquent in the

pajrment of said stock and in order not to have

such stock sold at public auction and thus lose said

appurtenant stock, paid to the Old Channel Ditch

Company the sum of $560.66 in payment of said

assessment.

(11) That on or about the 12th day of June,

1952, and again on or about the 25th day of July,

1952, the Plaintiff in writing demanded of the said

Defendants that they pay to the Plaintiff the sum

of $3,416.66, being the total of the two assessments

theretofore levied and paid by the said Plaintiff in

order to free the stock transferred to the Plaintiff
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from the Defendants pursuant to their written

agreement of January 5, 1952. [2')]

(12) That no part of the assessments heretofore

d(^scribed were paid by the Defendants but that the

entire obligation has been paid by Pkiintiff without

reimbursement by Defendants.

(13) The funds obtained by Old Channel Ditch

Company and Young Ditch Company as a result

of the said assessments above referred to were used

l)y said companies to pay for the removal of certain

willow trees and debris, and otherwise to clean out

ditches and water channels for the benefit of the

Nevada property which was the subject of said

escrow, and also for the benefit of the other prop-

erties to which stock in said ditch companies was

also appurtenant ; assessments for this purpose have

been made by each of said companies at irregular

intervals in the past, generally not less than three

(3) years nor more than five (5) years apart, but,

for the ])urposes of this litigation, it is stipulated

that an assessment for this purpose shall be con-

sidered to b(» made every four (4) years.

(14) The foregoing Stipulation of Fact is for

the purpose of agreeing as to the existence of the

fact but does not admit the materiality or the

weight to be given such fact, and each party re-

serves the right to file briefs pursuant to the further

stipulation below:

It Is Further Stipulated by and between the

parties hereto by and through their resj^xn-tive

attornevs

:
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That the cause now pending before the Court

may be submitted May 11, 1953, without further

trial or hearing upon the Stipulation of Fact herein

contained together with Exhibits "A" and "B" to

the previous Stipulation of Fact filed April 20, 1953,

both of said exhibits being incorporated herein.

It Is Further Stipulated that Plaintiff shall have

a period of twenty (20) days in which to file an

opening brief, the Defendants to have twenty (20)

days in which to reply, and Plaintiff an additional

ten (10) days for rebuttal. [26]

Dated: May 11, 1953.

/s/ MACFARLANE, SCHAEFER
& HAUN,

By /s/ E. J. CALDECOTT,
Attorneys for Plaintiff.

JOSEPH D. FLAUM,

WALTER L. BRUINGTON and

WALTER L. M. LORIMER,

By /s/ WALTER L. M. LORIMER,

Attorneys for Defendants.

It Is So Ordered. 5/13/53.

/s/ WM. M. BYRNE,
Judge.

[Endorsed] : Filed May 13, 1953. [27]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—DEC. 9, 1953

Present: The Hon. Wm. M. Byrne,

District Judge.

Counsel for Plaintiff: No Appearance.

Counsel for Defendants: No a])pearance.

Proceedings

:

Good cause appearing, the cause having hereto-

fore on May 4, 1953, been submitted on filing of

stipulation of facts and briefs,

It Is Ordered that judgment be for defendant,

and that coimsel for defendants prepare and submit

findings and judgment in accoi'dance with Local

Rule 7.

Counsel notified.

EDMUND L. SMITH,
Clerk;

By EDW. F. DREW,
Deputy Clerk. [28]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on regularly for

hearing on Monday, May 4, 1953, in the above-
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entitled court, the Honorable William M. Byrne,

Judge presiding ; Macfarlane, Schaefer & Haun and

E. J. Caldecott appearing as attorneys for plaintiff,

and Joseph D. Flaum, Walter L. Bruington and

Walter L. M. Lorimer appearing as attorneys for

defendants Clifton C, Pierce and Eileen E. Pierce,

and the case having been dismissed against John

Doe, Jane Doe and Richard Roe Corporation, and

the matter having been submitted for decision upon

a stipulation of facts, and memoranda of law having

been filed, and the court having considered the same

and Ijeing fully advised, the court makes the follow-

ing findings of fact: [29]

Findings of Fact

I.

Plaintiff is a corporation organized under the

laws of the State of Delaware. Defendants are citi-

zens of the State of California.

II.

The matter in controversy is in the amount of

$3,416.66.

III.

On or about January 5, 1952, the Defendants, in

writing, accepted an offer of Plaintiff, dated De-

cember 28, 1951, for the sale and exchange of cer-

tain real and personal property.

IV.

On or about January 7, 1952, the parties hereto

executed escrow insti'uctions to the California Bank,

Beverly Hills Office, Beverly Hills, California, for
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the purpose of consummating the said sale and ex-

change.

V.

Said escrow was completed and closed, and the

documents transferring title of the various prop-

erties therein exchanged were recorded on April 9,

1952.

VI.

2,856 shares of Young Ditch Company, a corpora-

tion, were exchanged by Defendants pursuant to the

contract and transferred to Plaintiff.

VII.

On or about March 27, 1952, at a special meeting

of the Board of Directors of Young Ditch Com-

pany, a corporation, an assessment of $1.00 per

share was levied on the outstanding capital stock

of said corporation. Notice of Assessment was

thereafter sent to stockholders of said corporation

under date of March 27, 1952, specifying that any

stock upon which the assessment remained unpaid

on May 15, 1952, would be delinquent and [30]

advertised for sale at public auction, and would be

sold to pay any delinquent assessment together with

any cost of advertising or expenses of sale.

VIII.

The assessment on the shares of Young Ditch

Company stock so transferred was $2856.00.

IX.

Defendants also transferred to Plaintiff pursuant
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to said contract 1121 3/9 shares in Old Channel

Ditch Company, a corporation.

X.

On or about April 7, 1952, at a meeting of the

Board of Directors of Old Channel Ditch Company,

an assessment of fifty cents per share was levied

upon the outstanding capital stock of the said cor-

poration. Notice of assessment was thereafter sent

to stockholders of said corporation under date of

April 10, 1952, specifying that any stock upon

which the assessment remained unpaid on May 15,

1952, would be delinquent and advertised for sale

at public auction and would l)e sold to pay any

delinquent assessment together with any costs of

adA'Crtising or expenses of sale.

XI.

The assessment on the shares of stock of Old

Channel Ditch Company which Defendants trans-

ferred to Plaintiff pursuant to the said contract

was $560.66.

XII.

On April 14, 1952, plaintiff notified defendant

Clifton C. Pierce in writing of the assessment

theretofore made by the Young Ditch Company

and demanded that defendants remit to plaintiff

$2856.00, in order that plaintiff* could pay the said

assessment, and release said stock of any lien placed

upon it by reason of said assessment. On April 16,

1952, in order to prevent sale of the stock at public

auction, plaintiff paid to Young Ditch [31] Com-
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])aiiy the ainount of said assessment, not havini^

theretofore received any reply to its demand from

defendants.

XIII.

On April 29, 1952, Plaintiff notified Defendant

Clifton C. Pierce in writing of the assessment

theretofore made by the Old Channel Ditch Com-

pany, and demanded of Defendants that they remit

to Plaintiff the amount of said assessment, as well

as the amount of the Young Ditch Company assess-

ment, in order that Plaintiff might pay said assess-

ments and release said stock from any lien placed

upon it by reason of said assessments. On May 1,

1952, in order to prevent sale of the stock at public

auction, Plaintiff paid to Old Channel Ditch Com-

])any the amount of its assessment, not having

theretofore received any reply to its demand of

April 29, 1952, from Defendants.

XIV.

On June 12, 1952, and on July 25, 1952, Plaintiff

demanded of Defendants, in writing, that they pay

Plaintiff the sum of $3416.66, being the total of the

two said assessments which had theretofore been

paid by Plaintiff.

XV.
No part of the assessments heretofore described

was paid by Defendants, and the entire amount of

said assessments was paid by Plaintiff, without

reimbursement by Defendants.

XVI.

The funds obtained bv Old Channel Ditch Com-
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pany and Young Ditch Company as a result of the

said assessments above referred to were used by

said companies to pay for the removal of certain

willow trees and debris, and otherwise to clean out

ditches and water channels for the benefit of the

Nevada property which was the subject of said

escrow, and also for the benefit of the other prop-

erties to which stock in said ditch companies was

also appurtenant. Assessments for this purpose

have been made by each [32] of said companies at

irregular intervals in the past, generally not less

than three years nor more than five years apart.

The parties have stipulated that for the purpose of

this litgitation, an assessment for this purpose shall

be considered to be made every four years.

Conclusions of Law

From the foregoing facts, the court makes the

following conclusions of law:

I.

At the time Plaintiff paid said assessments, and

at all times thereafter, Defendants were under no

duty or obligation to pay said assessments, nor any

part thereof.

Dated : December 23, 1953.

/s/ WM. M. BYRNE,
Judge.

Affidavit of Service by Mail attached.

Lodged December 15, 1953.

[Endorsed] : Filed December 23, 1953. [33]
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In tlie District Court of the United States for

the Southern District of California, Central

Division

No. 14,612-WB

METROPOLITAN FINANCE CORPORATION
OF CALIFORNIA, a Corporation,

Plaintiff,

vs.

CLIFTON C. PIERCE, EILEEN E. PIERCE,
JOHN DOE, JANE DOE and RICHARD
ROE CORPORATION, a Corporation,

Defendants.

JUDGMENT

The above-entitled cause came on regularly for

hearing on Monday, May 4, 1953, in the above-

entitled court, the Honorable William M. Byrne,

Judge presiding ; Macfarlane, Schaefer & Haun and

E. J. Caldecott appearing as attorneys for plaintiff,

and Joseph D. Flaum, Walter L. Bruington and

Walter L. M. Lorimer appearing as attorneys for

defendants Clifton C. Pierce and Eileen E. Pierce,

and the case having been dismissed against John

Doe, Jane Doe and Richard Roe Corporation, and

the matter having been submitted for decision upon

a stipulation of facts, and memoranda of law hav-

ing been filed, and the court having considered the

same and being fully advised, and the court liaving
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heretofore made and caused to be filed its written

findings of fact and conclusions of law, [35]

It Is Ordered, Adjudged and Decreed that plain-

tiff take nothing by reason of its complaint.

Dated : December 23, 1953.

/s/ WM. M. BYRNE,
Judge.

Affidavit of Service by Mail attached.

Lodged Decem])er 15, 1953.

[Endorsed] : Filed December 23, 1953.

Docketed and entered December 23, 1953. [36]

[Title of District Court and Cause.]

NOTICE OF APPEAL

To Clifton C. Pierce, Eileen E. Pierce and to

Joseph D. Flaum, Walter L. Bruington and

Walter L. M. Lorimer, Their Attorneys:

Notice Is Hereby Given that the Metropolitan

Finance Corporation of California, a corporation,

plaintiff above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from

the Final Judgment entered in this action on De-

cember 23, 1953.
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Dated this 18th day of January, 1954.

MACFARLANE, SCHAEFER
& HAUN,

By /s/ E. J. CALDECOTT,
Attorneys for Plaintiff-

Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed January 21, 1954. [38]

[Title of District Court and Cause.]

POINTS ON WHICH THE APPELLANT
INTENDS TO RELY ON APPEAL

Pursuant to Rule 75(d) of the Federal Rules of

Civil Procedure, appellant states the points on

which it intends to rely in the appeal in this action

are as follows:

I.

The Court erred in granting judgment for the

defendants in this action.

II.

The Court erred in concluding that the plaintiff

paid the assessments in this action but that defend-

ants were under no duty or obligation to pay said

assessments or any part thereof.

III.

The Court erred in not concluding that the assess-
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ments which were levied during the period of escrow

were to be paid by the [40] defendants.

Dated this 18th day of January, 1954.

MACFARLANE, SCHAEFER
& HAUN,

By /s/ E. J. CALDECOTT,
Attorneys for Plaintiff-

Appellant.

[Endorsed] : Filed January 21, 1954. [41]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages,

numbered from 1 to 45, inclusive, contain the orig-

inal Complaint ; Answer ; Stipulation of Fact, Addi-

tional Stipulation of Fact; Minutes of the Court

for December 9, 1953; Findings of Fact and Con-

clusions of Law; Judgment; Notice of Appeal;

Statement of Points on Appeal and Designation of

Record on Appeal, which constitute the transcript

of record on appeal to the United States Court of

Appeals for the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00,

which sum has been paid to m(^ by appellant.
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Witness my hand and the seal of said District

Court tliis 2d dav of February, A.D. 1954.

[Seal] EDMUND L. SMITH,
Clerk;

By /s/ TPIEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 14,222. United States Court of

Appeals for the Ninth Circuit. Metropolitan Fi-

nance Corporation of California, Appellant, vs.

Clifton C. Pierce and Eileen E. Pierce, Appellees.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Central Division,

Filed February 3, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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